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The England & Wales Sentencing Guidelines Experience:

How they Managed to Enhance Consistency without
Undermining Individualisation, and Incidentally Transformed

Empirical Research in the Jurisdiction

Jose Pina-Sánchez
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Introduction

• The origin of the England & Wales sentencing guidelines

• How they work

− An example from the assault guidelines

• What has been their effect

• How they have contributed to research on sentencing

− An example on the question of gender disparities
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Origins of the Guidelines

• It was believed that sentencing in England & Wales was a bit of
a black box

− Unstructured

− Restricted by certain statutory minima and maxima

• Unrestrained judicial discretion considered problematic

− Inconsistencies (‘postcode lottery’)

− Unpredictability, lack of transparency, etc.

• A Sentencing Working Commission was created in 2008

− Composed of judges and researchers (from the civil service and
academia)

− Mandated to explore options to promote consistency

− Considering experiences from other jurisdictions
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Conclusions from the Commission

• The Commission rejected the adoption of US-style guidelines

− Based on grids, where a sentence range is prescribed according to
two criteria: crime seriousness and criminal history

− Achieves consistency by undermining proportionality and
individualisation

− Consistency of outcome

• Instead, the Commission recommended focusing on consistency
of approach

− Lead to the creation of a permanent Sentencing Council

− In charge of the design and evaluation of offence-specific
guidelines

− Sentencing guidelines based on multiple steps and factors

− Maintaining judicial discretion in how these factors are used
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Minnesota Sentencing Guidelines
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Empirical Findings

• What do we know? Did the guidelines work?

• Exploring the sentencing practice empirically is always a
challenge

− Sentencing aims to reconcile multiple - often competing - goals:
rehabilitation, incapacitation, retribution, restoration,...

− Considering multiple offence and offender characteristics

• The sentencing guidelines have contributed to clarify the latter

− Providing lists of relevant factors that ought to be considered

− Publishing lots of sentencing data openly

• Making it possible to estimate...

− the effect of sentencing factors (e.g. remorse)

− the effect of offenders’ demographic characteristics (e.g. gender)

− whether cases are processed consistently across courts

− changes in punitiveness, and more

https://www.sentencingcouncil.org.uk/research-and-resources/data-collections/crowncourt-sentencing-survey/
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Findings on Consistency &
Individualisation

• On consistency we find that...

− 80.8% of custodial sentences imposed in the Crown Court can be
predicted accurately

− Only 4% of unexplained disparities in sentence length could be
attributed to between court disparities

− Most factors are consistently applied across courts

• Regarding individualisation we find that...

− 56% of the custodial sentences imposed are concentrated within
ten common outcomes

− That proportion decreased from 58.3% to 53.7% after the new
assault guidelines were introduced

− Judges seems to use a wider range of sentences after the
guidelines were introduced

− Which we believe could be a side-effect of the requirement to
spell out all the relevant factors considered (‘nudge the judge?’)
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Gender Disparities: Background

• Sentencing in England & Wales is thought to be gender neutral

• Multiple voices advocating for a differential scheme for women

− Charities (e.g. The Howard League) but also government (e.g.
the Ministry of Justice)

• Based on a series of factors differentiating female offenders

− Women commit less serious crimes

− Are more likely to self-harm while in custody

− Higher prevalence of mental illness

− Often the primary or sole carers

− Lower recidivism rates

− Lower risk to harm others

• We question, however, the validity of the premise that
sentencing in England & Wales is gender neutral

− Before deciding where we want to go we should understand
where we are
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Gender Disparities: Findings

• We model the probability of imprisonment for drugs, burglary,
and assault offences

• Male offenders roughly 2.5 times more likely to be incarcerated

− After committing the same crime

− Controlling for factors such as ‘mental illness’ or ‘caring
responsibilities’

− Rehabilitation only partially controlled (probation officers’
reports not included)

− Perhaps can be attributed to higher harm of custody on women,
or the fewer female prisons

• This evidence can help to frame the normative debate

− Currently sentencing in England and Wales is not gender neutral

− Is a 2.5 odds ratio a large enough disparity?
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Gender Disparities
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Conclusion
• In my view the E&W guidelines experience has been quite

positive

− Structuring the sentencing process

− Enhancing transparency, predictability, and consistency

− Without unduly restraining judicial discretion

− Inspired other jurisdictions (South Korea, Israel, South Africa,
Australian States, ...)

• The guidelines have also lead to an explosion of empirical
research on sentencing

− Which in turn adds further transparency

− By challenging important misconceptions

− Such as that sentencing is a ‘postcode lottery’

− Or that sentencing is gender neutral

− Empirical research has in turn helped redesign guidelines that
had lead to punitive inflation

− And factors found problematic (e.g. offence committed under
intoxication)

• If interested in this kind of work join the Empirical Research on
Sentencing Network (EROS@JISCMAIL.AC.UK)
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